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Territorial Application of National
Sanctions Imposed Against Third Parties”
(Adopted on 18.4.98)

The Asian-

Afirican Legal Consultative C ommittee at its Thirty-Seventh
Session

Recalling the reference made by the Government of the Islamic
Republic of Iran and its Resolution 36/6 of May 7, 1997:

Expresses its appreciation to the Government ofthe Islamic Republic
of Iran for hosting the seminar on the Extra-territoriality of National
Legislation : Sanctions Imposed Against Third Parties:

Appreciative of the Report of the Secretary General on the seminar

on the subject as set out in Document No. AALCC\XXXVII\ New Delhi \98\
S.5;

Having heard the statemen
well as the interventions of the delegat
of Observer States;

t of the Assistant Secretary General as
es of Member States and representatives

Recognizing the significance
Extra-territorial Application of Nat
Against. Third Parties;

, complexity and the implications of the
1onal Legislation: Sanctions Imposed

= Requests the Secretariat to continue to study the legal issues relating

to the Extra-territorial Application of National Legislation: Sanctions
Imposed Against Third Parties and to examine the issue of executive
orders imposing sanctions against target States;

7 4 Urges Member States to provide relevant information and materials
to the Secretariat: and

3 Decides to inscribe the jtem “Extra-territorial Application of National
Legislation: Sanctions Imposed Against Third Parties” onthe agenda
of the Thirty-eighth session of the Committee
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ii) Decision on the Agenda Item : “The Exrta-

Legislation:

(iii) Secretariat Study : “Backgroun(? Not.e o? tShe Ez(lt(:':;
itorial Application of National Legislation: — -
B d Against Third Parties, Prepared for the Seminar he
IT}l)‘zlif‘an [gslamic Republic of Iran on 24-25 Janqary, 1998
a

The item”Extra-territorial Application of National Legi.sl.ation:Sanctioni‘
sed Against Third Parties” was first placed on.the prows-lonal agendg (?
I}Tp“oé”‘ s«;ssion ofthe Asian African Legal Consultative Commlttee.( AAL ot )
]

;'o?lowino upon a reference made by the Government of the lslantl)lc Il{{elp;uz (1)(;4
fIran i: accordance with Article 4 (c) of the Statutes and sub- Ru =
?R Je 11 of the Statutory Rules of the Committee. Inan Explanatorlyl ote
suL;)mitted to the Secretariat ofthe AALCC , the Gov:rm:ept olf t}.1en i, ??}iz

] ons for the inclusio
lic of Iran had enumerated four major reas s for : .
'[t{:rrr)]u:nlfhe agenda ofthe AALCC. The reasons so identified an(;l ]}stgddwsre.
| i INCI -territorial jurisdiction
i imi the principle of extra-territorial ju
that the limits of the exception to . it
Sr)e not well established; (i1) that the practice of States 1r}d11ce‘1tes t(hat) ttl;]?;
itorial applicati i Legislation; (iii
torial application of National :
oppose the extraterri . : Na . S Mgl
1tori I rinciples of interna ,an
extraterritorial measures infringe various p e
' itor the one hand, affect trade and ec
iv) that extraterritorial measures, on . : . t
fzoz)peratiori between developed and developing countries and interrup
cooperation among developing countries, on the other* .

Having identified and enumerated the reasons for 'the m(i.lzss:nu(;f; g;g
item on agenda of the 36" session, the E)Fplanator}f Note inter f[i hl : qality .
the AALCC “to carry out a comprehensive stgdy concerning ed gactions
such unilateral measures, taking into consi(.i(.eratlon j[he positions ;[nteg?’
of various governments, including the positions of its Member-States”.

i blic of
* For the full text of the Explanatory Note of the Governmc.m of lhe'lslamllc Rei):] s
[ran on the “Extraterritorial Application of National Legislation ,ngn?lé(i)illsll sc§5j011_
A:g'lillsl Third Parties™ sec Report and Selected Documents of The Thirty-Si:
Tehran. [slamic Republic of Iran (3-7 May 1997) s



The rationale for calling a comprehensive study of the legality of
unilateral actions was that National Legislation with Extraterritorial Effect
Violates the principles of International Law including the impermissibility of
unilateral imposition of sanctions. Inits Explanatory Note the Government of
the Islamic Republic of Iran had maintained that “ the actions of States to
unilaterally exert coercive economic measures against other States had no
foundation in international law. Various resolutions adopted by United Nations
Organs affirmed this point.” It also demonstrated that the imposition of “‘unilateral

sanctions infringe upon the right to development” and that “the imposition of
sanctions violated principle of non intervention.”

THE SECRETARIAT PRELIMINARY STUDY

A preliminary study prepared by the Secretariat was considered at
the 36" Session of the AALCC. Introducing the item at the Tehran session
held in May 1997 the Assistant Secretary General Mr. Asghar Dastmalchi
observed that although jurisdiction in matters of public law character was
territorial in nature some States were however, known to give extraterritorial
effect to their municipal legislation which had resulted in conflict of jurisdictions
and resentment on the part of other States. Civil Law countries exercise
jurisdiction over their nationals for offenses committed even while United
Kingdom law allow such jurisdiction in select cases. The United States of
America exercise jurisdiction in a wide variety of cases.

It has been suggested in some quarters that the exercise of such
extraterritorial jurisdictions was desirable and, indeed inevitable, and claims
and counter-claims as to the acceptability or reasonableness of exercise of
extraterritorial jurisdiction were often pressed. Conflicts had arisen in the
context of economic issues when States sought to apply their laws outside
their territory in a fashion which precipitated conflicts with other States.

The preliminary study prepared by the Secretariat had pointed out
that in the claims and counter claims that had arisen with respect to the exercise
of extra-territorial Jurisdiction the following principles had been invoked (i)
principles concerning jurisdiction ;(ii) sovereignty -in particular economic
sovereignty - and non-interference; (iii) genuine or substantial link between
368

Gtate and the activity regulated; (iv) pub.lic policy, nat'lofxal_mt-er_est ((\\[/3
e - of agreed prohibitions restricting States right to extend its jurisdiction,
laCl\' 4 a%it or retaliation; and (vii) promotion of respect for lawc.l
reclpf (;1 t : ding the national interests of the enacting State grave concern ha
. lt' : ansedin the promulgation and application of municipal legislation
be}fgszxé);'fthemtodal aspects affected the sovereignty of other States.

w

While a growing number of otheF States have applied th:lernSe;t;r(r)lrl;;;l

jaws and regulations on extra-territorial basis, such fjoralas the Gene_r i Sy

United Nations, the Group of 77, the Orgam.zaUOn' of Islamic Cou '

Oftheh European Economic Community have in various ways expressed

zrc;(rilcfe:n abouli promulgation and application of laws 3ng rlegtil.atlc;n.s \:;};:Sste;
itori s the sovereignty of other States and the legl imate in

z?er;ii?::zoa?fg ;S?sc(t)ns under their jurisdiction, as well as the freedom of trade

and navigation.

The preliminary study prepared by the Secret.ada.t, apart fro'm relfin;nsg
to some recent instances of extra-territorial application qf nat;ona zmié
. : ; %
' i tions. including the question 01 €CO
without resolving the other questions, : tion 0
(counter measures), sought to furnish an overview of the limits 1mpos(.je'<§1 33;
- . . . - - 1
international law on the extraterritorial application of ne'1t1onal lawhs, atl_lons it
alia spelt out the response of the international community to Suc lac tl ;s e.md
recounted how in various, ways €xpress concem about th.e prgfmu ga f1f0 S
icati 1 hose extraterritorial etfects atlec
application of laws and regulations, w ! . o .
sgsereignty of other States and the legitimate interests of en-tmes and perso
on their jurisdiction as well as freedom of trade and navigation.

The study prepared by the Secretariat also drew attent.ion to thejopl(rilil(?;
of such august bodies, as the Inter-American Juridical Commltte?e, thleCE;mber
Body of the Organization of American States® and the International -

of Commerce®.

3 For details see 35 International Legal Materials (1996) p 1??22 e - pome
6 Dieter Lange And Gary Borne (Eds:") : The Extraterritorial Application o IN¢

Laws ICC Publishing S.A. 1987) 369
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The preliminary study prepared by the Secretariat sought to
demonstrate that the topic covered a broad spectrum of inter-State relations,
that is to say, political, legal, economic and trade. It recalled in this regard that
the AALCC Secretariat study on the “Elements of Legal Instruments on Friendly
and Good-Neighbourly Relations Between the States of Asia, Africa and the
Pacific” had inter alia listed 34 norms and principles of international law,
conducive to the promotion of friendly and good neighbourly relations. The
34 principles enumerated inter alia had included : (1) independence and state
sovereignty; (ii) territorial integrity and inviolability of frontiers; (iii) legal equality
of States; (iv) non-intervention, overt or covert; (v) non-use of force; (vi)

peaceful settlement of disputes; (vii) peaceful coexistence; and (vii) mutual
cooperation.’

The Secretariat study had pointed out that the use of unilateral action,
particularly those with extraterritorial effects, can impede the efforts of
developing countries in carrying out trade and macro-economic reforms aimed
at sustained economic growth. It can hardly be over emphasized that the use
of such unilateral trade measures pose a threat to the multiateral trading system.
Even where there is a case for exercising jurisdiction, the principles of comity
suggest that forbearance is appropriate. Under these principles (of comity)
States are obliged to consider and weigh the legitimate interests of other States,
when taking action that could affect those interests.

The Declaration® and Programme® of Action adopted by the Sixth
Special Session of the General Assembly the Charter of Economic Rights and
Duties of States, 1974 the United Nations Convention on Law of the Sea,

™ AALCC Secretariat Study on “Elements of a Legal instrument on Friendly and Good
Neighborly Relations Between States of Asia. Africa and the Pacific * Reprinted in

AALCC Combined Reports of the Twenty Sixth to Thirtieth Sessions (New Delhi. 1992)
p. 192

8 Resolution 3201 , of May 1, 1974 Sixth Special Session
Resolution 3202 . of May 1.1974 Sixth Special Session.
1%Resolution 3281 XXIX Session
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. . < WA
d several other international * instruments retain many c_>f -the tracfi‘ltllunae

e of sovereignty. The economic sovereignty provisions o t 1-es

aspec > ants are re-affirmations of the rights and interests n natural resources

1 trumc ~ .- 0w 5 o F

m'sthin the expanded definition of State’s terrtory.

wi

The preliminary study prepared by the Secre‘t_ariat.haq Sllbr;llltFe:uth;‘
: erhaps. be necessary to delimit t.he scope of inquiry into the 18
B ial application of national legislation in deternuning the pa_.ramet.ers
eXtra-temtor\lworllz of the Committee on this item. It had asked for con51d<.3rat10n‘
b ﬁl‘furrleto the question whether it should be a broad survey of questions of
L i;:toﬂal application of municipal legislation and, in the_t process, examining
ek):tr?elationskﬁp and limits between the public and private mtemat.lo.nal law on
T[h: one hand and the interplay betweer;] intemztl}t]ior%al 1';1wfi1)rlllcit TJSYZ:;?SLIZ‘;/»[EZ

recalled in this regard that, at the for y

tl?lfe(r)rtlgggn; Law Commission, the Pla.nning Group of the Enlargezd Burrza;;ﬁi
the Commission had established a Working Group onthe 1ong-te1;nfpr9g ok
to consider topics to be recommended to the General Assembly or 1pcc1Uded
in the programme of work of the Commussion a.nd t_hat one Qf th<_3 toplfcs Il]n L
in the pre-selected lists was the Extra-territorial Application ot INa

Legislation.

An outline on the topic Extra-territorial Appli(?ation .of National
Legislation prepared by a Member of the Con}mission .had inter alia :usc’r?fs;ii
that “it appears quite clear that a study o_t the subject of I'Ex.tra ef e
Application of National laws by the International L?\v C ommission \‘x 0 X
important and timely. There is an ample bod.)' of Stat.e. practice, Tas: die;
national study on international treaties and a var:lety gf cn‘uce-ll schovlar y stu =
and suggestions. Sucha study could be free? of any ideological ov ert((j)r}eit e;] s
may be welcomed by States of all persuasions. Sugl} a s'tudy could fu o
complement the efforts of the Commission in the.cgc.hhcatlon and p.rog.r;zss;or
development oflaw in other areas, like Respor‘mblh.ty of States, Liabi 1tt.yOml
Transnational Injury, Draft Code of Crimes and Establishment of an Internationa

Criminal Jurisdiction” !

. Gee A/CN.4/454,p71
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The Secretaiat study had proposed that in determining the scope of
the future Work on this subject, the Committee may recall that the request of
the Government of the Islamic Republic of Iranis to carry out a comprehensive
study concerning legality of such unilateral measures ° i.e. sanctions imposed
against third Parties, “taking into consideration the position and reactions of
various governments, including the Position of its Member States.” It was
proposed that in considering the future work of the Secretariat on this item

Member-States may wish to consider sharing their experiences, with the
Secretariat, on this matter.

THIRTY SIXTH SESSION OF THE AALCC

In the course of deliberations on the item at the 36" session of the
AALCC one delegate expressed the view that sanctions can only be imposed
by the Security Council after it had determined the existence of a threat to
peace, breach of peace and act of aggression’ and that unilateral sanctions are
violative of the Vienna Declaration and Programme of Action of 19932 which
inter alia, recognized the right to development. It was pointed put that unilateral
sanctions are violative of the principle of non-intervention.

The view was also expressed that national laws having extra-territorial
effect had no basis in international law and that such laws, primarily aimed at
individuals or legal persons, were violative of the principle of non- intervention,
political independence and territorial sovereignty enshrined in several treaties
Such acts it was observed are aimed at weaker developing countries.

One delegate expressed the view that extra-territorial application of
national legislation would affect international trade. Another delegate was of
the view that in a changing scenario of globalization of trade and privatization

of economies extra-territorial application of national laws would affect
interdependence.

12 The world Conference on Human Rights had reaffirined the right to development as
established in the Declaration on the Right to Development. as a universal and inalienable
right and an integral part of fundamental human rights.

372

One delegate, stated that extra territorial 'c}pplication qf n.atllonalf
. Jatation infringed the sovereign right of states, V}Qlated the? principles 0
legrs'a ntion and affected the economic and political relations amongst
nor'::smlglr:beorating that sanctions would disturb the North-South relations, he
states.

{led upon the AALCC states to voice their protest.
ca

One delegate recalled the United Nations General Assc.zmbly ‘_Fnendly
. ons Declaration’ and stated that althoughno Stat'e has the right to intervene
R.elan(l)  or indirectly in the internal o external Affairs of any other Sta.te and
- thte has an inalienable right to chooseits political economic, social and
ezf'gral systems without interference in any form py another state, large and
Cowerful States are using it as @ weapon. He ppmted out that a partlcular
Iczountry had within a short span of four years imposed around 51xty-f9ur
unilateral sanctions against thirty-five countries. ¥n the present gr;ll, thg nop;nz
ofinter-dependency among states had become quite .obylous an ht g plTnkSp \:n
of non-intervention and non-aggression, the two principles of the we : 0 .
five principles of peaceful co-existence' have t?ecome all the more 0 v1oHe
and are universally accepted by all nations, .blg or small rixch olr poohr. no
stated categorically that extra-territorial application of ngtlonal aws las A
basis whatsoever, legal moral or political. It blatantly v1olaf[es .the rules of
international law and the rules of civilized law and amounts to infringement O
internal affairs of other countries.

One delegate observed that the Helms-Burton Act relating to trade
with Cuba. Kennedv-D’Amato Act relating to leya, Iran and Iraq are
examples of extra territorial application qf national .law m-the form of san;'g:;l
against third parties. Eventhough superﬁcmlly.one'nught. think 'Fh'at these na e
laws relate to actions by individuals, their object 1s the imposition of sa?c 10 :
against States. Thisis soif one looks to the subgtance rz}the.r thanthe ormto
the Acts or national laws having extra territorial application. These ex rla
territorial national laws are contrary to international law, .they usurp the role
entrusted to the Security Council for imposing sanctions agfimst Member Sta'fesr.1
They are unilateral, they affect the principles of soyerelgnty, thg sc})lve;fef;%r S
equality of States, they go against the principle of non interference in the "
of other States, and non-intervention. Indeed they g0 against sever
instruments and declarations of the UN and other international organlzatl(;r;z



This develo
o M e e S(I))Lrl?}?nst affects not only domestic economies of developing
R iotind c()unj[ .outl} C;)operatlon and relation between themse};veo
e ‘ ries. In his opinion AALC -
unified positi i C States should
position which could demonstrate member countries’ rejectiopre:'em f}
. nof suc

It was poin p 1tor]
A ;)ne ;efhosz tl;)at extra-territorial application of national legislation
e AALEC ut hlas deep roots. .It is the legacy of the colonial
e Zs e; egal consultative body is not in a position to
i , underlying the extra-termtorial application of national
L . ,1in g position to consider the legality of such actions
e Natio,ns hons hhart'er aod international law, the Member-States
Pk Save t e obhgatlon to support and implement the sanctior;
s e IyI ecunty Council against the law-breakers, in accord
pter VII of the United Nations Charter. But States do not }?2\?:

& ] « i

The view

e San\;zil(s I<:Sxpre.ssed thet extraterritorial application of national
T a%z/l:‘nst a thlro party is violation of international law
iR isOSUe F(})/ro[hi sian-African countries, could haveits own legai
eeis i uniléter ! S purpose, a comprehensive study concerning the
o th.a measures, be cons1dered by the Committee. The
B et s p this issue uoder' review and could support the inclos'

) erritorial Application of National Laws, or Unilateral Alé)trs

and their Legal Effects i
ects in the future
Law Commission. programme of work of the International

One delegate poi
different from ext?attezgmgtl-ed out that the aspect of unilateralism is slightl
not. Extraterritoriali fon . ity a?d_thf’ugh they appear to be identical the arﬁ
e itahios Otz :’ Sn(z)ltlonal Ju_nsdlctiom interms of exercising one’s cn'rz;inal
; wn nationals whil :
otherwise well , ile abroad is a very anci
- :Z?b.hShed’ ano not debatable as a negative asrgect o:lrzllzzvor}lf,
gainst hastening to conclude that unilateral acts Whicﬁ a .
) re

different fro i
m extraterritoriality, on the basis i
> y, on the basis on which we are working. If we

want to deal with extra-territorial jurisdiction issues, there is good room to
deal with it technically and professionally, But unilateral acts essentially are

ertaining to state responsibility and essentially pertain to a different field of

study altogether. A unilateral act means that a country pronounces certain

commitments unilaterally, without anybody endorsing it, without anybody having

to agree with it or disagree withit.

As to the future course of action to be followed by the AALCC, 1t

was pointed out that due to the complexity of the topic of extraterritoriality, an

overall study of the subject was ruled out. Tothisend, it was felt that organizing

one or two seminars in the inter-sessional period would be very useful.

6 "Session held in Tehran in May 1997 the AALCC inter alia

recognized the significance, complexity and implications of “Extra Territorial
Application of National Legislation: Sanctions Imposed Against Third
Parties”. It requested the Secretariat to monitor and study developments n

e Extraterritorial Application of National Legislation: Sanctions

regard to th
Imposed Against Third Parties and urged Member States to share such

erials that may facilitate the work of the Secretariat. The

information and mat
AALCC also requested the Secretary General to convene a seminar or meeting

of experts and, to ensurea scholarly and in-depth discussion, to invite a cross

hereto The AALCC further requested the Secretary

section of professionalst
General to table a report of the seminar or meeting of experts onthe subject at

the next session of the Committee, and decided to inscribe the item “Extra-
territorial Application of National Legislation: Sanction Imposed Against Third
Parties” on the agenda of the Thirty-seventh Session of the Committee.

Atits 3

Pursuant to that mandate the Secretariat of the AALCC proposed in

overnment of the Islamic Republic of Iranto convene

collaboration withthe G
invited

atwo day Seminar in Tehran in January 1998 . A group of experts was
from both Member and Non-member States of the AALCC to present papers

thereat.
OBSERVATIONS AND COMMENTS

The application of unilateral measures is at variance with numerous
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international instruments, including the Declaration on the Principles of
International Law concerning Friendly Relations and Cooperation among
States' and the Charter of Economic Rights and Duties of States'*. The legality
of the use or resort to countermeasures is linked closely to the recourse to
dispute settlement procedures and considered as a core issue in the current
work of the International Law Commission on State Responsibility. The ILC
had taken the view that countermeasure cannot be taken prior to the exhaustion

of all available dispute settlement procedures, except in certain specific
circumstances.

The topic “Extra Temritorial Application of National Legislation :
Sanctions Impose Against Third Parties™ clearly covers abroad spectrum of
inter-state relations i.e. politico legal, economic and trade. Theuse of unilateral
actions, particularly those with extraterritorial effects can impede the efforts of
the developing countries in carrying out trade and macro economic reforms
aimed at sustained economic growth. It can need hardly be over emphasized

that the use of such unilateral trade measures poses a threat to the multilateral
trading system.

To delimit the scope of the inquiry into the issue of extraterritorial
application of national legislation consideration requires to be given to the
question whether it should be a broad survey of the question of extra territorial
application of municipal legislation and in the process examining the relationship
and limits between public and private international law on the one hand and
the inter play between international law and municipal law on the other. It
would be gainful to carry out a comprehensive survey of the legality of such
unilateral measures (i.e. sanctions imposed against third parties) “taking into

consideration the positions and reactions of various governments” and regional
economic groupings.

13- GA Resolution2625(XXV)

" G.A. Resolution 3281 ( YXIX) Article 32 of the Charter of Economic Rights and Duties
of States, adopted by the General Assembly. also stipulates that no State may use. or
encourage the use of, economic, political or any other type of incasures to coerce
another State, in order to obtain from it the subordination of its sovereign right.
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PALC C that the extraterritorial application of nation

a legal body of Asian-
this 1ssue-
concerning the leg
Committee_‘s

d at the 36" session of the
al legislation and sanctions

ional law and that the AAICC as
legal opinion on

It is recalled that a view had been expresse

; di o v

i i arty is a violation of intern . |
K o o frican countries, could have its own . o
i at a comprehensive study

] ' s suggested th . :
B A smay be considered by the

ality of such unilateral measure

d that an examination of t}_le item by the
ally, based on Jegal analysis, and should

' {ations,
tent possible, st€p in cal a.rena. The [_J.mt?gi:fnsi T~
ke nd other fora could delvento the politica o
o non-aligned for}l:m:ALCC should not duplicate their work The work 0
iyl em hasized required a different type of perspectlr\fe :to
the AALCC l-t - zd glat is the reason that the seminar of a group of e?\peeds
(fieal W\1/t1}:3:r}1\;>selrsj’t‘rj::ia;lon-Member States of the AALCC had been convenead.
rom |

The view was also expresse

i urely technic :
Comnuttee should be purely <o

+ AN
THE IRAN AND LIBYA SANCTIONS ACT OF 1996

OVERVIEW

I S T H p S o

i . Solidarity Act of
First . In March 1996, the Cuban Liberty ar_ld P;mocg;‘ggic:ls » g’HelmS_

, ofits principal co- : :

) {ly known by the names . o
- (gi‘z;i“ywas signed by the United States Presxd.ent. Th(;e ;\ i
B(l)jggrels the existing economic sanctions previously 1mpose g
c

ursuant to executive orders.
IS Trwas: onosed that the A d ke :
B prluiion of the item. Extra Territorial Applioa
and their Legal Effects in the future program o
= fthe Delegate of the Peo Hap
ne in the Ferbatim Record of Disct
1 ultative Committee, Tehran.

o d
< is issue under review and coul
bt il tion of National La\\'.s. or
fwork of the lntcn\allo}\al
ple’s Republic of China
issions of the
Islamic

support the inc
Unilateral Acts
Law Commission. Scé the statement 0
made during the Fourth Plenflry Mclet'x A
Thirty Sixth Session of the Asian Affican L.€§

~public Of Iran, May 1997. . e MR
fl{‘:l‘zubltl]ccc;ul1 text of the Cuban Liberty and Democratic Solidarity (L
“For the :

i {
35 International Legal Materials (1996) p.397
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